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Three electronic purse projects are currently undensideration and could

be introduced in France before the end of the Ye@he three systems are
based on the same principle: an issuer loads edeatrunits into the micro-

chip of an electronic purse in exchange for a sdirmoney from the holder.
Electronic purses use micro-chip card technologiesthe same way as
conventional payment cards, with the difference #actronic purse holders
have previously paid for the units they spend. Eptamalready exist of so-
called "single card" systems, such as the phond<arsed in payphones or
mobiles, in which prepaid cards are used to pay gmods or services

provided by the card issuer. The future projectswéver, are due to be
rolled out nationwide in a diversified retailer medrk.

The term "electronic money" refers to the electramiits issued by the issuer
and recorded in the electronic purse micro-chip.riiake a payment using an
electronic purse, holders transfer electronic unitem their card to the
seller's card. This transaction does not generatg debit/credit movement
on the buyer's or seller's bank accdurilectronic units are converted into
currency units at a later stage and the funds aemgferred to the seller's
account by bank transfer. Purseholders' accounts debited when they buy
the electronic units, if the transaction is carriedt using bank money.

The electronic purse is the device which incorpesathe electronic money
and allows it to circulate. The purpose of thisdstus not to define what an
electronic purse is, as a medium for "electronicney’, but to attempt to
define the legal nature of electronic money.

"Electronic money" is in fact a genuine "paymenstegn”, comprising an

issuer, purseholders/consumers, and a network othaats. There can be
no doubt that this system introduces a new meapsyahent, in the form of
an electronic purse loaded with electronic unitdakhcan be used to transfer
funds and fulfil a money obligation. However, désag an electronic purse

as a means of payment is not sufficient in itdedfring in mind that means
of payment such as bank notes and coin, cashlgsagyg media like cheques
and payment cards, and even debt securities dbane a uniform status and
are not governed by a uniform set of rules.

The choice of the term "electronic money" suggebe, because of
similarities with fiduciary or bank money in the wit is used, this new

1 “En France, trois porte-monnaie électroniquess ttechnologies"Technologies Bancaires

Magazinen® 72, January-February 1999.

2 There will not actually be any real transferusfits but transfer of a coded message which
will generate an increase in the number of unitthim seller's micro-chip and a corresponding
and equal reduction in the number of units in thgel's micro-chip.
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means of payment displays the characteristics oéw legal form of money.
Before determining whether this is indeed the ¢&setion 2), it is important

to recapitulate the defining characteristics of ragnand the reasons why
bank notes and bank money have been termed "money'
(Section 1).

Serge Lanskoy
Legal AffairsDivision
Electronic Money Research Urit

I MONEY AND MONETARY INSTRUMENTS

In order to meet the definition of morfeys means of payment must display
all the characteristics of money (Section 1.1).phrticular, it must be a
monetary instrument (Section 1.2).

1.1. The Characteristics of Money

While some commentators predict the future disape® of money
following the introduction of new technologiesegal experts point out that
even now it is an unknown quantity in law: "Mon&ydmnipresent in social
relations, but entirely absent from legal thebryThe few legal definitions
that exist define money mainly by its function as a unit ot@unt or means
of payment, without drawing a distinction betweér tifferent functions of
money.

3 This study has been carried out as part of agoing research programme into means of
payment using new technologies under the direafd?rof. Thierry Bonneau.

4 For the purposes of this study, money correspdode M1 monetary aggregate, which
comprises banknotes, subsidiary coins and sighdiep issued and managed by credit
institutions and the Treasury. Cf. Didier Brunékeh monnaie"Banque ed. 1992.

5 Richard W. RahnThe End of Money and the Struggle for FinancialvBey, Seattle,
Discovery Institute Press, 1999.

® Rémy LibchaberRecherche sur la monnaie en droit privibliothéque de droit privé,
Tome 225, Librairie générale de droit et de jutisignce (LGDJ).

7 "Un instrument légal de paiement, pouvant avoiryant les systémes monétaires, une base
métalligue ou une base fiduciaire, le plus souymEartcombinaison des deliX legal payment
instrument which, depending on the monetary systaay have a metal basis or a fiduciary
basis or, most often, a combination of both]", @#raCornu, Vocabulaire juridique
Association Henri Capitant.
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1.1.1. Thethreefunctions of money

According to one writer, “jurists approach monegnfrthe standpoint of the
rights and obligations arising from its use, whiehds them to define what is
money and what is ndt"But as Jean Carbonnidras pointed out, "money is
a means of payment, but not every means of paytsentoney". Money
therefore has other characteristics than that tifigxishing a claim to a sum
of money.

Economists, on the other hand, are more interastéite monetary functions
of money and its effects in the economy. This letadhe distinction between
the unit of account, which can be used to meadwevalue of dissimilar
goods; the means of payment, which can be useadoira any good; and
the store of value, which is an asset that can d&gt kvhile remaining
perfectly liquid, meaning that it can be used imragdy in an exchange
without the need for risky and possibly costly cersiort®.

And yet there are not necessarily any great diffege between the definition
of money in economics and what the law seeks tatiijeas its defining
characteristics. Money also has a threefold legaictior. It is an
instrument of valuation: that is its function ascarrency unit; it is an
instrument of payment; and it is a good that canséeed in the form of
monetary instruments The currency unit(unit of account) is an ideal unit
essentially defined by a name (franc, euro, dollaat serves as a reference
within the framework of a monetary system. A cdilec of currency units
constitutes a sum of money. But this ideal unituregs a medium in which it
can be embodied for the purposes of exchange ardgst that is the
monetary instrumengstore of valuéy. Monetary instruments, which embody
currency units, are banknotes, coins and bank maddegns of payment
cheques, bank cards and credit transfers — aretadeainsfer funds either by
delivery or by way of book entries. Banknotes cambtihe functions of
monetary instrument and means of payment.

8 Jean-Michel Servet, "La monnaie contre I'Etatlaufable du troc”, inDroit et Monnaie
Litec 1988.

® Jean Carbonnier, Conclusions générales du calldtiroit et Monnaie", inDroit et
Monnaig Litec 1988.

10 Monique Béziadd,a monnaie et ses mécanismes. La Découverte, 1993.

11 Jean-Louis Rives-Lange, "La monnaie scripturfehtribution to a legal study), Etudes de
droit commercial & la mémoire de Henri Cabrillaitet, 1968.

12 Anne-Marie Moulin, "Le droit monétaire francai$ kes paiements en écusBulletin
trimestriel de la Banque de Frandeecember 1992.

13 Jean Carbonnietes biensThémis, PUF, p. 36.
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1.1.2. Currency unit

The currency unit is sometimes held to be the shiracteristic of moné$
According to this view, money is a unit of accotimht is used to determine
the value of the services and goods we tHeashether or not it is given
material form through embodiment in a medifimThus, the franc was
created by Article 5 of the Act of 18 Germinal Yedar (April 1795), in
which it was defined as 5 grams of silver to a déad of 900/1000 (Act of
17 Germinal Year XI), then as 65.5 mg of gold tstandard of 900/1000
(Poincaré franc, Act of 25 June 1928). This ddfinitwas repealed, without
being immediately replaced, by Article 2 of the Adt1l October 1936. The
Legislative Decree of 30 June 1937, which in tumeaded the 1936 Act,
stated that the new gold content of the franc wdidddetermined by decree
at a later stage, but no such decree was everspeblli

Article 34 of the 1958 Constitution states thaigi$tation shall establish the
rules concerning ... the issuance of currency". et rcurrency unit, called
the "new franc" was instituted as of 1 January 1960dinance of 27

December 1958 and Decree of 22 December 1959) uimgetransitional

measures provided for by Article 92 of the Consittu The new franc thus
became a multiple of the old franc without any sasve change and with
no attachment to any standard. Since 1 January, 1B8%uro has replaced
the franc as the currency unit of the euro zoneyhwh France belongs. The
new currency unit is defined by Regulation (EC) @840f 3 May 1998,

Article 2 of which states that "as from 1 Janua®®4 the currency of the
participating Member States shall be the euro. diveency unit shall be one
euro™’. Any money obligation must henceforth be paid marfee in euros

or, until the end of the transition period on 31cBmber 2001, in the
currency unit of the former national currency havithe status of a
temporary subdivision of the euro.

But an approach which reduces money to a unit ebaat overlooks its
function as a medium of exchange. This presupptsas money is given
material form in a monetary instrument and ciregafrom one holder to
another via means of payment.

14 J. Hamel, "Réflexion sur la théorie juridique demonnaie”, Mélanges dédiés a M. le
professeur Sugiyama, 1940.

15 Christine Lassalad,'inscription en compte des valeurs : la notion gepriété scripturale
Thesis, LGDJ, 1997.

16 3. Hamelpp. cit.

17 Offical Journal of the European Communit{€JEC) L 139 of 11 May 1998.
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1.2. Monetary Instrumentsand Means of Payment

Payment is generally defined as the discharge ofobligation by the
satisfaction of the creditor. With regard to a mpmbligation, the debt is
discharged by delivery of the sum, either in thenfaof cash that is legal
tender and inconvertible currency (banknotes andsgoor byentering the
amount of the sum of money owed in the credit@tktaccountPayment is
made on transfer of the currency utfifsom the debtor to the creditor.

These currency units, embodied in monetary instruspecirculate with the
help of means of payment. Under the terms of Aetitlof the Banking Act
of 24 January 1984, "means of payment shall be rstated to comprise all
instruments which, irrespective of the medium arhtécal procedure used,
enable any person to transfer furfds"

Notes and coins (fiduciary money), like bank acdsufbank money) are
therefore three monetary instruments that contameacy units. In the case
of fiduciary money, the means of payment and theatary instrument are
one and the same. Payment is made by deliverytekrar coins (see Section
1.2.1). In the case of bank money, the bank accassumes the role of
monetary instrument: the means of payment, alstec¢catashless payment
medium, will trigger the payment by giving an orderthe bank that holds
the account to transfer funds to the creditor'somot’, through a dual

transaction: a debit entry on one account (the f&yand a credit entry on
another account (the payeé's)

A study of the various monetary instruments shdved hone of them except
for fiduciary money causes currency units to catg@f. As Thierry Bonneau
has pointed out: "Whereas specie and fiduciary moase means of
payment, bank money is simply money and is not anmeof payment®.

The term bank money therefore refers to bank adcbatances and not to

18 Rémy Libchabemp. cit.

18 Journal officielof 25 January 1985. "The term medium does indefst te the instrument
and probably designates the fact that the mediumtHe instrument may be paper or a
magnetic strip”, cf. on this point Eric Froment,ifinovation dans les paiementdanquen®
471, 1987.

20 payment may also be made by novation, wherebgrétor is paid by a third party.

21 Thierry BonneauDroit bancairg 2'9 ed., n° 420.

22 For example, the bills of exchange issued inNfiddle Ages against a money deposit or
because of a debt on the issuer did not contaimemmcy units, but merely enabled the
circulation of a claim on money units which werertiselves contained in gold or silver coins
held by the issuer. Rémy Libchabep. cit, n° 85.

2 Thierry Bonneaugp. cit, n° 418, p. 260.
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the various instruments (cheques, bank cards, tchedlisfers) which enable
bank money to circulate (Section 1.2.2).

1.2.1. Fiduciary money: the banknote
1.2.1.1. Legal nature of fiduciary money

Whereas banknotes used to represent a claim onstiuer, nowadays they
are regarded as movables of a particular §fpe

Originally, banknotes denominated in francs, whibk Banque de France
alone has been authorised to issue since the A@4oGerminal Year XI,
displayed similarities with promissory notes. Theoten was an
acknowledgment of debt which the issuer undertaplexchange for gold.
Gradually, all the restrictions inscribed in wrgirwere abandoned, such as
the name of the beneficiary, the subscriber's sigeathe maturity and a
nominal amount which differed each time.

In a convertible currency system, a banknote waseljea claim on the

issuing bank's gold and silver reserves and pdotfof bills. In this respect,

Article 17 of the Act of 22 April 1806 stated thiéie Conseil Général of the
Banque de France should "decide on the creationissudnce of banknotes,
payable to the bearer on sight". A person receiariganknote accepted the
issuing bank as debtor in place of the person detig the banknote. The
banknote was regarded as a negotiable instrumentetnt instrument

transmissible from hand to hand, bearing in mindt tthe bearer could

demand payment on sight of a certain quantity @c&p In this system the
banknote represented a pecuniary right in persorsard, hence a chose in
action.

In an inconvertible currency system, the systereffact in France since the
Act of 1 October 1938, the currency can no longer be converted into .gold
The Banque de France is released from the obligatioeimburse banknotes
in specie. Consequently, banknotes ceased to egrashose in action as of
that date and were treated as movables. In a judgofe4 June 1975, the
Court of Cassation refused to apply Article 439tled Penal Code, which

24 “Le statut juridique du billet de banque”, agiglublished in the February 1976 issue of the

Bulletin trimestriel de la Banque de France.
25 An inconvertible currency system has been impofmdmore or less lengthy periods, on
several occasions: from 1848 to 1850, from 187086 and from 1914 to 1928.
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makes the destruction of securities an offenceataase involving the
destruction of banknot&s

Moreover, the value of banknotes is determined tayute. Banknotes were
made legal tender by the Act of 12 August 1870 civlitated that banknotes
issued by the Banque de France "shall be accepmekbgal currency by
public deposit-takers and by private individualB&fore that date, the value
of banknotes issued by the Banque de France degeedtrely on the
confidence placed in the issuer. Thus the Coul€adsation, in a judgment
of 7 April 1856, held that "a banknote of the Bamgde France is pure
confidence®. Today, Article 5 of the Act of 4 August 1993 amended
states that the Banque de France is the sole @&dHoissuer of banknotes
accepted as legal tender. Any person owing a sumafey can therefore
discharge the debt by paying, in banknotes, an atrequal to the sum owed
to the creditor, who is obliged to accept them aseans of payment.

Legal tender is the corollary of an inconvertiblerrency system: once it is
decided that banknotes will be inconvertible, tlwdhars of banknotes must
be protected by ensuring that payment by meansaokrntes may not be
refused. Creditors will accept a monetary symboalifs face value only if

they can be certain that it will in turn be accepfeom them for the same
value.

In a convertible currency system, therefore, a Inatd derives its power
exclusively from the confidence placed in the issirea legal tender and
inconvertible currency system, it derives its pofem statute and from the
confidence placed in the state.

Unlike all other corporeal movables, banknotes tug paper currency —
have no intrinsic value other than as collectibles.

For many years, statutory measures have been takesstrict payments
made with banknotes, without infringing their statas legal tender. For
example, the Act of 12 October 1940 as amendeddutest an obligation to
use cashless media to make certain payments, andl989 Budget Act
prohibits the use of cash for payments betweenviddals, or from
individuals to merchants, in excess of 50 000 fsariEiduciary money has
the drawback of being an anonymous means of payreading parliament
to prohibit its use in certain cases for reasongrafisparency and as a
weapon in the fight against crime.

26 Bulletin de criminologie1975, n° 143.
27 Nicole Catalal.a nature juridique du paiemerthesis 1961.
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1.2.1.2. The protection of fiduciary money

Law-makers have always been very much on guardnapainy private
initiative to replace fiduciary money with anotheredium having the same
features and advantages.

Thus, the decree of 25 Thermidor Year Ill authatitiee issuance of bearer
notes®, except when the purpose of the notes was todcepbr stand in for

the currency". The law-makers at the time fearesl dppearance of notes,
drawn on debtors whose solvency could not be eekifthat might compete
with banknotes.

Today, this vigilance takes the form of accordimduéiary money specific
legal protection.

Article 442-4 of the new Penal Code states thatrdducing into circulation
any unauthorised monetary symbol with the purposeeplacing coins or
banknotes that are legal tender in France shajpuréshable by five years'
imprisonment and a 500 000 franc fiffe"

The introduction and utilisation of monetary tokeims competition with
fiduciary money are therefore prohibited; fiduciangoney is accorded
specific protection in criminal law. In additiomfiingements of legal tender
constitute a criminal offence under Article R 642fthe new Penal Code,
which punishes "those who refuse to accept coinsaoknotes that are legal
tender in France at the value for which they ar@rculation.”

Banknotes are also given special legal treatmedéuthe terms of Article 5
of the Act of 4 August 1993, according to whiché'ttules applicable to lost
or stolen bearer instruments shall not apply tokbates that are legal
tender". The loss or theft of banknotes is goverhgdArticle 2279 of the
Civil Cod€”.

28 |ssuance of bearer notes had been prohibiteddegee of 9 November 1792.

29 Article R 642-2 of the new Penal Code furthervites that "accepting, holding or using
any unauthorised monetary symbol whose purpose i®ftlace coins or banknotes that are
legal tender in France shall be punishable by the &pplicable to second class summary
offences".

30" Article 2279 of the Civil Code states that "wittgard to movables, possession is equivalent
to title". This also applies to bearer instrumereen if they are incorporeaovables. Cf.

1" Chambre civile, 2 May 1990 unpublished, concerriitigrest bearing notes.
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1.2.2. Bank money

Fiduciary money is not the only medium for currenggits. For years,

economists have considered that bank balances @sstitute money,

because they function like money. M. Ansida Belgian economist who
coined the French termmbnnaie scriptural or bank money, defines it as a
new type of money, different from coins or banksotévhich passes from
account to account instead of circulating from hamband".

The balance on a bank account represents a sumoonéynie, a certain
quantity of currency units (100,000 francs, for rapée) "which exists
independently of the monetary instruments of whicks the sum (eg, two
hundred 500-franc notes), or of the claim whichvesras a vehicle for it in
commerce (eg, a chequ&)"Thus, bank money may be defined as a sum of
money entered in a bank account which circulatesnfrone account to
another by means of cashless payment media likgquelse credit transfers
and bank cards. These media, like bank cards whehe originally
described as "electronic money", merely serve tmsmit an order to a
credit institution to transfer funds to another baocount’.

The legal classification of a depositor's righthie bank account traditionally
applied in case law and legal theory is that ofant on the institution that
holds the accoufit This classification is based on the general diéplosory,

which holds that as the funds are fungible, depagithem in an account
entails transfer of property to the banker. Thekeans under an obligation
to return, not the specific currency units whichstituted the deposit, but
the value of the deposited units (Article 1927 loé Civil Code). For that
reason, the depositary may make use of the fundsakereceived. In this

3! Revue d’économie politiquSeptember-October 1912,

32 Jean Carbonnietes biensThémis, PUF, p. 36.

33 Elie Alfandari, "Le droit et la monnaie de limsment & la politique”, iDroit et Monnaie
Litec, 1988.

34 Some commentators reject this approach in faebua right in rem over a bank account.
According to this view, the holder of a bank acdotmas not only a pecuniary right in
personam on the bank but also a genuine right ofeeship on the account and the sums on it.
This argument, which springs perhaps from confudietween the ownership of the currency
units recorded on the bank account and the nattitheocontractual relations between the
depositor and the bank, cannot call into questiendefinition of bank "money", endorsed by
both case law and legal theory, because currenity oan perfectly well be embodied in this
medium.

Cf. on this point:L’inscription en compte des valeurs : la notion pgepriété scripturale
Christine Lassalas, Thesis 1997, LGPBdntra cf. : Le dépdt de monnaie en bang#eancois
Grua, D. 1998, Chronique ; Elie Alfandaties droits des créanciers et des déposants d'un

établissement de crédit en difficyl@. 1996, 38 Cahier, Chronique.
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regard, Article 2 of the 1984 Banking Act stateatthfunds received from
the public shall be understood to be funds whichesson accepts from a
third party, especially in the form of depositgth the right to make use of
them for his own accounibut subject to an obligation to repay them".

The bank may make use of the funds only insofait &sis not received an
order to repay them or transfer them to anotheow@atic Some commentators
consider that payment in bank money is precaridegause "it depends
solely on the availability of the funds that thenker holds®.

Cashless payment media serve merely to transmibrder to the debtor's
depository bank to transfer funds to the bank af theneficiary of the

payment. Thus, when a cheque is issued, evensifgtiaranteed by the bank,
no transfer of funds takes place but merely thesfex of a claim to a sum of
money. The beneficiary of the cheque must pregetat the issuer's bank so
that the issuer's bank can transfer the sum of yndnecase law, issuing a
cheque constitutes payment only if the cheque iid g the drawer's bark

In contrast, when the debtor's bank transfers fundsnother bank account,
it transfers not a claim but a sum of money (theency units) that will be

entered in the beneficiary's account. Bank moneagdsed a form of money,
since it is a store of value (of currency unitsttban be circulated from one
account to another.

[I. ELECTRONIC MONEY

New means of payment such as electronic money,hwéitirely eliminate
paper in fund transfers, are becoming increasinghgvalent. Mario
Giovanoli paints an interesting picture of how neahpayment may develop
in a recent article in which he argues that greatersformations have taken
place in the monetary sphere in the 20th centuay tht any other tinfé
Traditionally, a distinction is drawn between thistages in the development
of money: coins — gold or silver —, fiduciary moreeyd bank money. By this
yardstick, the question is whether electronic money a new means of
payment, is a new legal form of money (Section 2rlyvhether it proves to
be just another way of managing bank money (Se&igh

% Francois GruaQu'est-ce qu'un compte en banquel® 1999, 2& Cahier, Chronique, p.
24.

36 Cassation civile, 17 December 1927, S. 1925,19

37 Mario Giovanoli, "Virtual Money and Global Findat Market: Challenges for Lawyers",
Yearbook of International Financial and Economian,4998.
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2.1. Electronic " money" isnot a new legal form of money

If electronic money were a new legal form of moniéywould have to fulfil
the three defining criteria of money: it would hawebe a unit of account
(Section 2.1.1), used as a means of payment (8e2tib2) and embodied in
a monetary instrument (Section 2.1.3).

2.1.1. Unit of account

Like all forms of money, electronic money must ai@h serve as a currency
unit. A merchant will not accept payment in elentcomoney unless he is
convinced that the quantity of electronic units eiged from the bearer
represents the equivalent of the sum of moneyhbatould have received if
he had been paid by means of bank money or fiduommey. The merchant
must be able to claim a sum from the issuer thaicthk represents the
amount of the sale.

Users of electronic money will have confidencetims long as its value is
identical to the value of bank or fiduciary monéyhe emergence of an
exchange rate between electronic money and bafiluaiary money should

therefore be avoided, because that could calldntestion electronic money's
function as a unit of accoufit

Similarly, electronic money may not be denominated currency unit other
than the one determined by the State in which itided, or expressed in
currency units that do not have their origin intwi® As mentioned in
Section 1.1.2, the euro is the currency unit innEea as defined by
Regulation (EC) no. 974/98 of 3 May 1998. A merdhepplying this rule in

conjunction with the rule relating to legal tendeny refuse any payment
proposed in another currency. However, that doésmean that a merchant
may not under any circumstances accept paymenndthar currency by
agreement.

But according to Court of Cassation case law, esqwe in a judgment of 17
February 1937, "as a matter of principle (...) g@yment made in France,
for whatever reason, must be made in French cwt&dJnder the terms
of a Court of Cassation judgment of 17 May 1927ovim as the "Matter"

38 Jean-Michel Godeffroy and Philippe Moutot, "Moialectronique : enjeux prudentiels et
impact sur la politique monétairdRevue d’économie financiene® 53.
3% Cassation Chambre des requétes, 17 February $93938, p. 140.
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judgment, this case law is limited to domestic pagta and does not extend
to international paymerits

The electronic information recorded on the micr@gpabf an electronic purse
must represent in France the currency unit in asérance (ie, the euro). A
holder could not use an electronic purse whosetrelgic values are
denominated in another currency unit to extinguaslkdebt denominated in
euros (during the transition period, of course,ftaac can also be used).

2.1.2. A novel means of payment

2.1.2.1. The electronic money payment system constituteaewa
generation of means of payment which displays néeatures in relation to
cashless payment media.

The system works as follows.

—  Electronic units are loaded into the micro-chipaa electronic purse
in exchange for a sum of money paid to the issuer.

— Payment is made by transferring units from thddéd@consumer's
electronic purse to the merchant's card, generatirdgbit from the
former and a credit to the latter.

—  The balance recorded on the medium representantiogint of the sum
of money that the holder may claim from the isstiee, issuer having
undertaken to convert the balance into bank orcfaty money at the
holder's or merchant's request.

—  The system is attractive to the issuer becausaables him to capture
and invest funds paid into an account whose ciedénce results from
the time lag between the payment of funds by thieldére and the
payment or repayment of the electronic money to cheamts or
holderé”.

This payment system has several unusual featuresation to conventional
systems.

40 Cassation, "® Chambre civile, 17 May 1927, S. 1928 p. 25.
41 Jean-Michel Godeffroy and Philippe Moutop. cit.
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First, for the issuer, the funds received are meobrded in the name of the
consumer/holder of the medium, nor are they paydblean identified
merchant. Thushe issuer's debt does not have the same charsiitsras a
depositary's debt towards the depositor

Second,payment entails an immediate alteration to the beés of the
electronic pursesUnlike the situation with cheques or bank caiti$s not
the issuer who makes the alteration. When a custgags a merchant by
cheque or bank card, the amount is not immediateipsferred to the
beneficiary's account. The instrument has to besqmted to the debtor's
banker before the beneficiary's account can baterkd

Third, payment by means of bank money takes then fof a transfer of
funds whereby the debtor's account is debited aedcteditor's account is
credited®>. With an electronic purse, however, payment irctetemic money
does not involve a transfer of funds. The fundsehaveady been paid to the
issuer by a debit from the debtor's account oryangat in fiduciary money
in return for units loaded into the debtor's cartle issuer repays the funds
by crediting the creditor's account or by payinghcafter the creditor has
asked for the electronic units received in paynette converted.

The merchant has a claim on the issuer for the emsion of the electronic
units recorded on his card (or point of sale teahinPOST). Hence there is
no uncertainty as to settlement arising from thasocmer's solvency. With
regard to the consumer, the merchant has receimatl fayment. Electronic
units are therefore a payment instrument, sinceg #ainguish the debt
between the merchant and the consumer. The nosmairé resulting from

the fact that the units are prepaid, lies in thetaiety of provision for the

payment

2.1.2.2. Because of these features, electronic money isetmes
presented as an alternative to fiduciary moneig ttansmitted from hand to
hand (albeit electronically); it enables paymenbéomade in accordance with
the conditions required by law for the dischargehef debtor; and it does not
require any link with a bank account. It is as tjowelectronic money, by
agreement rather than by statute, had been givegah framework identical
to that of fiduciary money.

42 In case law, the creditor is paid when the sumensered in the account. Cassation

1" Chambre civile 23 June 199Bevue trimestrielle de droit commercit®93, p. 694, obs.
Henri Cabrillac and Bernard Teyssié.
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However, this approach pays little attention to thgal rules that govern
fiduciary money and its protection, which prohilihe issuance of any
monetary token intended to replace fiduciary morféguciary money has
one specific feature, originating in statute, whagnnot by definition belong
to electronic money as the law stands at presanthémore, as we shall
see, electronic money is above all a right to a sfirmoney. In contrast,
banknotes issued by the Banque de France, beirsgifeda as corporeal
movables since the inconvertible currency systems inroduced, represent
much more than a mere claim to a sum of money. Fadegal standpoint,
therefore, electronic money cannot possibly be n@kged to fiduciary

money.

If electronic money is a novel means of payment anghit of account, in
order to constitute a new legal form of money itstnalso be a new monetary
instrument in the same way as a banknote or bacduac.

2.1.3. A new monetary instrument?

Until now, money (in the sense of currency units$ been embodied in three
monetary instruments: coins, banknotes (fiduciapney) and bank accounts
(bank money). Banknotes were regarded as a geouimency from the time

they were made legal tender, meaning that they weréonger convertible

into gold and derived their value from their facgue alone. Bank account
balances were classified as "bank money" fromithe tvhen it was realised

that they could be transferred from one accounarother without being

converted into fiduciary money. If electronic monisyto be considered a
new legal form of money, it must also fulfil thisinction and serve as a
monetary instrument.

2.1.3.1. This means that the electronic units exchangedvemat
electronic purse holders and merchants must alsesent a store of value
equivalent to the store of value represented byszobanknotes and bank
balances.

Electronic units can be classified in only one wbtways: they are either
corporeal or incorporeal movables.

Electronic units cannot be classified as corporsaVables because they do
not have material form. They must therefore be sifi@sl as incorporeal
movables. Traditionally, a distinction is drawn hiit this category between
rights in rem, such as ownership, which attach tbiag and are binding on
all — these are the intangible "properties" — aghts in personam or choses
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in action, which are effective only with regard persons bound to one
another by such rights

On the basis of this distinction, electronic morigsyeither an intangible
"property"” or else it is a chose in action.

Given that electronic money does not fall withine thegal tender or
inconvertible currency system, the holder of ettt money must always
have the right to ask the issuer to convert ela@ranits contained in an
electronic purse into fiduciary or bank money. Neraomant would agree to
be paid using this system of payment if he were swse of being able to
change the electronic units at the issuing in&itubr, in other words, if a
claim on the issuer did not attach to electroniceyo Thus, a claim on the
issuer always attaches to electronic money.

Ultimately, therefore, the question is whether ®mic money is an
intangible "property” to which an incidental claismattached or whether it is
merely a claim on the issuer.

But electronic money has no autonomous value dpamt the value of the
claim on a sum of money that it represents.

The proof of this assertion is that if the issueuld no longer convert these
electronic units into bank or fiduciary money, nmets would no longer
accept them. Electronic units derive their valukelgofrom the existence of
the claim on the issuer. The sole effect of paynerlectronic money is to
transfer a right to a sum of money from the del¢onsumer) to the creditor
(merchant).

2.1.3.2. Furthermore, from the issuer's standpoint, nosfeanof a
sum of money takes place between the consumerhanehérchant at the time
of payment.

An issuer of electronic money holds on a singleraleaccount the entire
sum of money received in exchange for the eleatramits he has issued.
When a consumer uses electronic units to pay ahaetdor a purchase, this
does not generate a transfer of the above-mentisnedof money from the
issuer. The situation is the same as with a tranbftween two bank
accounts in the same branch. The branch still hitldssame sum of money
after the transfer has been completed. Only thelitore of the sum has

4 René Savatier, "Essai d’une présentation noudetiebiens incorporelsRevue
trimestrielle de droit commercial 958, p. 331.
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changed. The only difference between such a tramsfd a payment using
electronic units is that the issuer does not kndw the new creditor is until
the creditor asks for the electronic units to bevested.

In an electronic money payment system, a transfer sum of money takes
place:

— between the merchant and the issuer when thehamer@asks for the
electronic units he has accepted in payment toheerted;

— between the issuer and the consumer when thé isatoaded or
reloaded;

—  should the case arise, between the issuer antailder (consumer) if
the latter asks for repayment of the electroniadsunécorded on his
card.

In conclusion, the issuer's overall account actsttes store of value.

Electronic units represent only a claim on thiscart, and hence a claim on
bank money. They are not a new form of monetartringent but merely a

new means of payment. In this respect, they mayclbssified as debt

instruments.

Note that there is no reason for the legal natureslectronic money to
change according to the characteristics of differgstems. Some systems
provide that electronic money should move up tharcho the issuer as soon
as it has been used to pay a merchant before gassinthe payment circuit
again; others allow electronic units to circulatvezal times in the system
before moving up the chain to the isdieBome commentators consider that
electronic money in these systems is a true cuyrbrcause users consider it
to have a value in itself. But even if the unitscalate several times, they
still represent only a claim on the issuer. Morep\weecause of the risk of
fraud or counterfeit, issuers will have to maintairpermanent comparison
between the amount of electronic units presenhénsystem and the amount
issued. This implies regularly moving electronicitsirup the chain to the
issuer. Electronic money is not about to circulatea perfectly closed
system, entirely independent of the payment syaisimg bank or fiduciary
money.

44 In particular, these are the systems that allowtlier transfer of electronic units between

electronic purses belonging to holder/consumers.thio best of our knowledge, there is no
system that allows merchants to reuse electrorits tmpay other merchants or individuals.
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2.2 Electronic money isa new debt instrument

As we have seen, electronic money is a claim tona ¢f money. This claim
circulates from medium to medium (from one eledropurse to another)
until it is converted by the issuer. Electronic tanseem to fulfil a dual
function: they establish a right with regard to fissuer, and they furnish
proof that the holder of the electronic purse onctvtthe electronic units are
recorded is indeed the holder of the cfdinElectronic units are thus more
than mere claims and should be classified as beastruments, which
French legal opinion now agrees should be callezhymous instruments as
opposed to registered securities. Electronic undsplay all the
characteristics of anonymous instruments embodieahi electronic medium,
circulation of which effects a payment in full discge.

2.2.1. Issuance of electronic units

Issuance has its origin in the contract betweerishaer of a debt instrument
and the holder. An anonymous instrument is an unstnt making no
mention of the creditor by which the debtor undestato pay the material
holder of the instrument at matufity The validity of such "instruments" is
recognised by the decree of 25 Thermidor Year 18 August 1795) and
their issuance is permitted even in the absencangf express statutory
provisiort®. The issuance of a debt instrument is neithera tor a deposit.

It is a specific operatidi which takes place, as far as electronic money is
concerned, when funds are paid in exchange forrdem electronic units in

an electronic purse.

4 Cf. Philippe Goutay, "La dématérialisation deseues mobiliéres"Bulletin Joly Sociétés
April 1999, n° 4.

46 Christian Gavalda and Jean Stouffi2toit du crédit 2 3rd ed., p. 177.

47 A decree which allowed the subscription and d¢iion by mutual agreement of bearer
instruments

(I, Bulletin 172 n° 1028, B. 57, 140) "The National Convention rdes that the ban
introduced by Article 22 of the decree of 8 Novemi&93 on subscribing and putting into
circulation bearer notes and bills does not incladean on issuing them when their purpose is
not to replace or stand in for the currency [...]."

48 As the Act of 15 June 1976 merely banned theaissel ofgrosses notariéeginstruments
drawn by a notary incorporating an authority toocee), it may be deduced that civil bearer
instruments are lawful.

4 Concerning traveller's cheques, which are simistruments, a Paris Appeal Court
judgment of 27 November 1991 held that "an orgadimsassuing traveller's cheques acquires
the status of issuer only when a customer buystrdneeller's cheques, either from its own
offices or from those of an issuing agent, or frirase of a money changer approved by one
of the foregoing, since only this act of purchaskich implies payment of a sum equal to the
nominal value of the instrument, gives rise to gédiions, in particular on the person who has
become the issuer".
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2.2.2. Rules governing the circulation of electronic units

If electronic money were nothing more than a claam the issuer, an
assignment of claim would be effective againstdthiarties only by due

service on the debtor or by acceptance in an atithdeed according to the
provisions of Article 1690 of the Civil Codfe which sets out the general
rules governing assignment of choses in actiosuth a formality were not
carried out, the debtor (ie, the issuer) coulddfme refuse to discharge his
debt to holders, whether merchants or not, thudemng the system

inoperable. Case law seems to favour the solutiber@by the debtor, by
agreement, accepts the assignment by private imstry but this would still

be ineffective against third partiés

But if the claim, embodied in an instrument whictablishes it, includes a
negotiability clause, it allows the creditor to rtséer his rights to a third
party by way of assignment. As Didier Martin hagdsaegotiability is "the

capacity for an instrument to be transferred byngpbfied procedure under
commercial law, namely delivery with or without emsement™.

The legal rules governing this new anonymous insémnt will be determined
to a great extent by the contracts signed by hsldgerd merchants with
intermediary banks and/or the issuer. They arecostred by any specific
provision of the Commercial Code, nor could they yeught under the
regulations governing bills of exchange or promigsmtes®.

Furthermore, classification as an anonymous ingnirmeans that the issuer
cannot assert exceptions since he has undertakgaytcany holder. This
principle results from a Court of Cassation judgtmeh 31 October 1906,
which holds that "in bearer certificates, the delstocepts in advance as his
direct creditors all those who successively becberers; it follows that the
bearer is vested in a right in personam which,eifi1in good faith, allows
only exceptions in personam or exceptions thatltrefsom the essential
content of the deed"

0 This article states that "the assignee is put rissession with regard to third parties only
by due service of assignment on the debtor. Neelerth, the assignee may also be put into
possession by acceptance of the assignment givirelgebtor in an authentic deed".

51 Christine Lassalas, Thesis, prec.

2 Didier R. Martin, Du titre et de la négociabilit§concerning pseudo-negotiable debt
instruments), D. 1993, Chroniques.

53 Rouen, 14 juin 1963, D. 1963, J, p. 636.

54 Chambre civile, 31 October 1906; D.P. 1908, I 48. 1908, 305, note Lyon-Caen.
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2.2.3. Payment constituting full and final discharge o the
obligation

The fact that the transactions involved in thestesys are for small amounts
and that it is difficult to know the identity of@hholders is sufficient reason
for merchants who accept payment in electronic maigo to accept that by
delivering electronic money, holders/consumers tdisge their obligation.
This type of full and final payment is possible yided that it fulfils the
conditions of delegaticn

Payment by the mere assignment of a money clains dag "in itself
extinguish the assignor's debt to the assigiieéfi order for payment to
constitute full and final discharge of the obligati the creditor must agree to
discharge his first debtor. This results from thevjsions of Article 1275 of
the Civil Code, which states that "delegation, velher a debtor gives the
creditor another debtor who obligates himself te ttreditor, does not
constitute novation unless the creditor has exjyrestated that he intended to
discharge his debtor who made the delegation”. TDiméy remaining
uncertainty is the way in which the merchant mugiress his intention of
discharging the holder/consumer. Some commentatikes, Malaurie and
Aynes, recommend that this intention should be esgly stated and not
presumed. Others consider that there is no justifio for such a formalistic
requirement and that a tacit intention should bgamded as sufficient
provided that it is certaif If the contracts concluded between the issuer and
the merchants contained provisions relating to duldl final discharge of the
obligation, this could therefore constitute suffiti evidence of the acceptor's
intention to discharge the holder.

2.2.4. A new debt instrument?

2.24.1. The novelty of electronic units as anonymous imetnts
should not be exaggerated, since they bear a ssniarity to traveller's
cheques, for the following reasons:

— neither means of payment is linked to the debtbdnk account and
are hence not cashless payment media. The holdershese
instruments do not open an account with the issuer;

%5 Delegation is a species of novation whereby aatethe delegator) causes a delegated third
party, generally his own debtor, to obligate hirhsel the creditor (the delegatee), who
correspondingly discharges the delegator of his ohligation.

%6 Cassation commerciale, 23 juin 1982letin civ.IV, n° 245.

57 Marc Billau, La délégation de créangdibliothéque de droit privé, Vol. 207; ardiris-
classeurcivil, fascicule 104Contrats et obligations-délégatiphy Philippe Simler.



THE LEGAL NATURE OF ELECTRONIC MONEY 117

— the issuance system is the same: a sum of menpgid to an issuer,
who in exchange issues instruments which may be tsepay for
goods bought from merchants;

— in addition, traveller's cheques generally ineludn order clause
which means that they can circulate freely, withibating to fulfil the
formal requirements for assignment of claim.

In a judgment of 16 January 1983the Court of Cassation classified
traveller's cheques as follows: "Traveller's chaquahich express an
undertaking to pay contracted by the issuing baokstitute not banknotes
but sight or short-term debt instruments".

An earlier judgment of the Criminal Division dat8dNovember 1953 held
that traveller's cheques "though they may haveaipect of cheques, do not
correspond to the legal definition of cheques axptesss not a payment order
but merely an undertaking to pay contracted bydbeing bank".

Traveller's cheques, transferable by endorsemalit, the definition of an
instrument establishing a right that it is supposedmbody intrinsicalfy.
Legal theory prefers to reserve opinion on wheitrenot blank traveller's
cheques can circulate: if that were the case, ttmayd be assimilated to
banknotes. This would make them an unlawful mednsagment in France
because of the legal rules mentioned earlier, éspe¢hose in the Penal
Code that prohibit putting into circulation unautised monetary tokens
whose purpose is to replace banknotes that ar¢ tiegder (Article 442-4 of
the new Penal Code, pret.)

2.2.4.2. Unlike traveller's cheques, however, electronicneyis an
anonymous instrument embodied in a micro-chip astdon a paper medium.
This would not be the first time that the law recisgd the embodiment of a

%8 D, 1963, p. 517, note DespaBanque 1964, p. 115, obs. Xavier Marin
% Revue trimestrielle de droit ciyil956, p. 91Banque 1956, p. 41, obs. Xavier Marin.

€ If a traveller's cheque does not include an owaause, it can circulate only by way of
assignment of claim. However, almost all travedleheques include an order clause whereby
they can be endorsed. Endorsement is effected éypdlgee appending a second signature; the
comparison between that signature and the one dpgeon the instrument at its creation is
intended to forestall the circulation of stolenvetfer's cheques. Although the problem has
never arisen, this endorsement must be assumedoqe all the effects of endorsement of a
promissory note. The beneficiary of the endorsentieet benefits from the disqualification of
personal exceptions and the endorser becomes taeargar in solidum of payment of the
instrument.

1 This study does not seek to consider whethembthis type of traveller's cheque is lawful,
any more than it seeks to considers whether oeleatronic money is lawful.
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right in an electronic record, since Article 1 tfie decree of 2 May 1983 on
the rules governing transferable securities sttas "transferable securities
are henceforth materialised solely by an entry he t@account of their
owner®®>. Consequently, the dematerialisation of transferaecurities does
not seem to have led to the disappearance of armrsg/instruments, which

remain unconditionally effectif&

Electronic money seems to be a new "dematerialiskulin of debt
instrument. However, a very full report of tmnseil National du Crédit et
du Titre (National Credit and Securities Council) publishied 997* defined
dematerialisation as "quite simply the process hiclwthe handling of paper
is abolished". But electronic money is indeed airiiment having a specific
legal nature, created as such, and not the demléation of a classic form
of pre-existing paper instrument. That is why weuldoargue that electronic
money is a debt instrument not dematerialised baotidodied in an electronic
instrument", whose circulation effects full anddiipayment.

Electronic money is not therefore a new form of mpbut a debt instrument
that facilitates the circulation of bank money. Télectronic money payment
system is a new way of managing bank money in whieh means of
payment is a card loaded with electronic units.nir legal standpoint, each
electronic unit is thusa claim embodied in an electronic instrument and
accepted as a means of payment by third partiesr akfan the issuer

The success of electronic money projects will depena very large extent
on users' confidence in the effectiveness of teis means of payment and in
the solvency of the issuer. In this respect theessas an intermediary in
fund transfers, manages a means of payment andsr uhidicle 1 of the
Banking Act, must have the status of credit ingonf°. Likewise, at
European level, the European Parliament and Couticdctive proposal
"concerning access to the activity of electronicneyo institutions and its
exercise, as well as the prudential supervisiortheSe institutions" could
classify issuers as credit institutions so thatwal as being governed by the

62 Decree 83-359 of 2 May 1983purnal officielof 3 May 1983, p. 1359. Cf. also Didier R.
Martin, "De la monnaie", Mélanges en I'honneur denk Blaise. However, there does not
seem to be any need for dematerialisation to bengifre sanction of statute.

8 Pphilippe Goutay, "Titre négociable et opposasifitMélanges Association européenne pour
le droit bancaire et financier (AEDBF), 1997

6 Rapport du CNCT "Problémes juridiques liés & la dématérialisatites moyens de
paiement et des titres", May 1997.

 Article 1 of the 1984 Banking Act states thatetit institutions are legal persons carrying
out banking operations as their regular businessikBig operations comprise the receipt of
funds from the public, credit operations and maldrgilable to customers or managing means
of payment".
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1977 and 1989 banking directives and the 1991 mdeaydering directive,
they will also be subject to prudential supervision



